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ADMINISTRATIVE PROCEDURES 

CITY OF BURLINGAME CATEGORY:  Personnel 
July 23, 2004 PAGE: 4.14 
 
SUBJECT:  Anti-Harassment Discrimination and Retaliation Policy 

PURPOSE AND APPLICATION The purpose of this Policy Against Harassment, Discrimination 
and Retaliation is to reaffirm the City’s zero tolerance of:  1) harassment and discrimination; and 2) 
retaliation against those who report or oppose harassment or discrimination. 

This Policy applies to discrimination, harassment or retaliation of or by an applicant, employee or 
person providing services for the City pursuant to a contract. This Policy prohibits harassment or 
discrimination that is based on actual or perceived race, religious creed, color, national origin, 
ancestry, physical disability, mental disability, medical condition (cancer-related or genetic 
characteristics), marital status, gender and/or gender identity, age (40 or over), or sexual orientation 
(including heterosexuality, homosexuality, and bisexuality).  This Policy also prohibits retaliation 
against any individual for making a complaint of harassment or discrimination or for participating in 
an investigation under this Policy.  Retaliation constitutes a violation of this Policy. 

This Policy applies to all terms and conditions of employment, including but not limited to hiring, 
placement, promotion, disciplinary action, layoff, recall, transfer, leave of absence, training 
opportunities and compensation. 

POLICY COVERAGE: This Policy prohibits harassment or discrimination by or of City officials, 
officers, employees, applicants or contractors because: 1) of an individual’s protected classification; 
2) of the perception that an individual has a protected classification; or 3) the individual associates 
with a person who has or is perceived to have a protected classification.  The City does not consider 
conduct in violation of this Policy to be within the course and scope of employment or the direct 
consequence of the discharge of City duties. 

PROHIBITION AGAINST HARASSMENT AND DISCRIMINATION: It is the City’s policy to 
prohibit any form of harassment or discrimination, as defined below.  To that end, this Policy 
establishes a Complaint Procedure that applicants, officials, officers, employees or contractors can 
use to report potent ial violations.  Disciplinary action, up to and including termination, will be taken 
against an employee, consultant, volunteer, or officer who is found to have engaged in harassment or 
discrimination in violation of this Policy.  Any official, vendor or contractor found to have engaged 
in harassment and/or discrimination in violation of this Policy will be subject to appropriate 
sanctions. 

PROHIBITION AGAINST RETALIATION: In order to deter harassment and discrimination, and to 
support the integrity of the Complaint Procedure described below, the City also prohibits retaliation.  
Any employee found to have retaliated against an applicant, elected official, officer, employee, or 
contractor because of a complaint of harassment or discrimination or because of participation in the 
Complaint Procedure, shall be subject to disciplinary action.  Any elected official or contractor who 
has been found to retaliate in violation of this Policy will be subject to appropriate sanctions. 
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A. DEFINITIONS: 
Protected Classifications: This Policy prohibits harassment or discrimination because of an 
individual’s protected classification.  "Protected classification" includes actual or perceived race, 
religious creed, color, national origin, ancestry, physical disability, mental disability, medical 
condition (cancer-related or genetic characteristics), marital or domestic partner status, sex, age 
(40 or over), sexual orientation, (including heterosexuality, homosexuality, and bisexuality). 

1. Harassment and Discrimination: 
Depending upon the circumstances, a single act of harassment or discrimination, as 
defined below, can violate this Policy: 

a. Verbal – includes epithets, jokes, comments or slurs that identify a person on the 
basis of his or her protected classification, intimate or other nicknames, comments on 
appearance -- including dress or physical features -- or stories that tend to disparage 
those with a protected classification. 

b. Visual – includes gestures, posters, notices, bulletins, cartoons, photography, 
drawings or computer images communicated through the internet and email systems 
that tend to disparage those with a protected classification or that depict inappropriate 
content. 

c. Physical – includes the following conduct taken because of an individual’s protected 
classification:  assault, impeding or blocking movement, physically interfering with 
normal work or movement, pinching, grabbing, patting, propositioning, leering, 
making express or implied job threats or promises in return for submission of 
physical acts, mimicking, stalking, or taunting. 

d. Sexual Harassment – includes unwelcome sexual advances, requests for sexual 
favors, or other verbal or physical conduct of a sexual nature that are an express or 
implied condition of continued employment or other term and condition of 
employment. 

2. Retaliation: 
Any adverse conduct taken because a City official, officer, applicant, employee or 
contractor has reported harassment or discrimination, or has participated in the Complaint 
Procedure described below, is prohibited.  "Adverse conduct" includes: taking sides 
because an individual has reported harassment, spreading rumors about a complaint, 
shunning and avoiding an individual who reports harassment, or real or implied threats of 
intimidation to prevent an individual from reporting harassment.   

The following individuals are protected from retaliation: those who make good faith 
reports that harassment occurred, those who are accused of harassment, and those who 
associate with an individual who is involved in reporting harassment or participating in a 
harassment complaint procedure. 
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B. GUIDELINES FOR IDENTIFYING HARASSMENT, DISCRIMINATION AND 

RETALIATION: 
To help clarify what constitutes a violation of this Policy, use the following guidelines: 

1. Harassment and discrimination include any conduct which would be "unwelcome" to an 
individual of the recipient’s protected classification and which is taken because of the 
recipient’s protected classification. 

2. Discrimination may result when an individual is treated differently due to his or her 
membership in a protected classification.  In addition, discrimination may result when a 
City policy or practice has a negative impact on a particular classification of employees 
as a whole.  A repeated action or type of conduct by the City need not be in writing or 
formally approved by the City to qualify as a policy or practice. 

3. It is no defense that the recipient appears to have voluntarily "consented" to the conduct 
at issue.  A recipient may not protest for many legitimate reasons, including the need to 
avoid being insubordinate or to avoid being ostracized. 

4. Simply because no one has complained about a joke, gesture, picture, physical contact or 
comment does not mean that the conduct is welcome.  Harassment can evolve over time.  
Small, isolated incidents might be tolerated up to a point.  The fact that no one is 
complaining now does not preclude anyone from complaining if the conduct is repeated 
in the future. 

5. Even visual, verbal, and/or physical conduct between two individuals who appear to 
welcome it can constitute harassment of a third applicant, officer, official, employee or 
contractor who observes the conduct or learns about the conduct later.  Conduct can 
constitute harassment even if it is not explicitly or specifically directed at an individual. 

6. Conduct can constitute harassment in violation of this Policy even if the individual 
engaging in the conduct has no intention to harass.  The City recognizes that it is 
legitimate for those in protected classifications to have heightened sensitivities to 
harassment as a result of their life experiences.  Even well intentioned conduct can 
violate this Policy if the conduct is directed at, or implicates a protected classification, 
and if an individual of the recipient’s same protected classification would find it 
offensive (e.g., gifts, over attention, endearing nicknames). 

7. Conduct can constitute retaliation under this Policy when an action is taken or an 
employee is treated in a particular manner due to his or her reporting of a violation of this 
Policy, participation in an investigation of an alleged Policy violation, or any other 
negative action taken against an individual because of his or her association with the 
complainant. 

8. A single act can violate this Policy and provide grounds for discipline or other 
appropriate sanctions.  Therefore, if you are in doubt as to whether any particular conduct 
may violate this Policy, do not engage in the conduct, and seek guidance from a 
supervisor. 
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9. This policy is not to be construed as prohibiting mutually welcome social relationships 
between employees that have no bearing on employment conditions, decisions or 
benefits. 

C. CONFIDENTIALITY: 
The City recognizes that confidentiality is important to all parties involved in a harassment 
investigation.  Complete confidentiality cannot occur, however, due to the need to fully 
investigate and the duty to take effective remedial action.  As a result, confidentiality will be 
maintained to the extent possible. 

An individual who is interviewed during the course of an investigation is prohibited from 
discussing the substance of the interview, except as otherwise directed by a supervisor or a 
department director.  Any individual who discusses the content of an investigatory interview will 
be subject to discipline. 

The City will not disclose a completed investigation report except as it deems necessary to 
support a disciplinary action, to take remedial action, to defend itself in adversarial proceedings, 
or to comply with the law or a court order. 

D. COMPLAINT PROCEDURE: 
An applicant, employee, officer, official, or contractor who feels he or she has been harassed, 
discrimination against or retaliated against in violation of this Policy must report the conduct 
immediately and according to the following procedure so that the complaint can be resolved 
quickly and fairly. 

1. Reporting to the Offending Individual: 
The City strongly encourages any individual who feels that he or she has been harassed 
or discrimination against in violation of this Policy to let the offending person know 
immediately and firmly that the conduct at issue is unwelcome, offensive, in poor taste, 
and/or inappropriate and must stop.  The City also encourages that alleged acts of 
retaliation be reported in this manner as well. 

2. Reporting to Management: 
If an individual who has been harassed prefers not to confront the offending person, he or 
she need not do so.  If the individual does not report the harassment or discrimination to 
the offending individual, or does so but is not satisfied the situation has been resolved, 
the individual must then immediately report the conduct to any supervisor, department 
head, or other City management employee. The individual should provide all details of 
the incident or incidents, names of individuals involved, and the names of any witnesses.  
This report can be made orally or in writing, although a written account is preferred. 

3. Interim Relief: 
Any official, officer, supervisor or management employee who receives a complaint or 
learns of a potential violation of this Policy must promptly report the information to the 
Human Resources Director and if necessary, take action to diffuse volatile circumstances.  
If the complaint involves the Human Resources Director, the person receiving the 
complaint must notify the City Manager. 



SUBJECT:  Harassment Policy and Complaint Procedure  PAGE:  4.14.5 
4. Investigation: 

The Human Resources Director or his or her designee will immediately either direct or 
undertake an effective, discrete, thorough and objective investigation of the allegations at 
issue.  All complaints will be investigated to the extent that the City deems appropriate.  
The investigation will normally include interviews with the reporting individual, the 
accused, and any other person who is believed to have relevant knowledge concerning the 
allegations.  The investigator will remind all witnesses to maintain the confidentiality of 
the content of the interview, and that retaliation against those who report alleged 
harassment or who participate in the complaint procedure is prohibited. 

5. Investigation Into Unreported Potential Violations: 
The City takes a proactive approach to the problems of harassment, discrimination and 
retaliation and will conduct an investigation if its officers, officials, supervisors or 
managers become aware that harassment may be occurring, regardless of whether the 
recipient or a third party reports a potent ial violation of this Policy. 

6. Remedial and Disciplinary Action: 
If the investigation concludes that harassment or retaliation in violation of this Policy has 
occurred, the City will notify the offended and offending parties of the general 
conclusion(s) of the investigation and will take effective remedial action that is designed 
to end the violation(s).  Any employee or officer determined to be responsible for 
violating this Policy will be subject to appropriate disciplinary action, up to and including 
termination.  Disciplinary action may also be taken against any official, supervisor or 
manager who condones or ignores potential violations of this Policy or otherwise fails to 
take appropriate action to enforce this Policy.  Any official or contractor found to be 
responsible for violating this Policy will be subject to appropriate sanctions. 

7. Option to Report to Outside Administrative Agencies: 
Applicants, employees, officers, officials and contractors have the option to report 
harassment or retaliation to the U.S. Equal Employment Opportunity Commission 
(EEOC) or the California Department of Fair Employment and Housing (DFEH).  These 
governmental agencies offer legal remedies and a complaint process. The nearest DFEH 
and EEOC offices are listed in the government section of the telephone book or 
employees can check the equal employment opportunity posters that are located on City 
bulletin boards for office locations and telephone numbers 

E. INDIVIDUAL RESPONSIBILITIES 

1. Individual Employee/Contractor: 
Conduct him or herself consistently with the anti-harassment, anti-discrimination, and 
anti-retaliation policy described here; Report any act he or she believes in good faith 
constitutes harassment, discrimination or retaliation as defined here, to his or her 
immediate supervisor or department head; Maintain the confidentiality of any 
investigation the City conducts under this Policy by not disclosing the substance of any 
investigatory interview, except as directed; and Cooperate fully with the City’s 
investigation into alleged violations of this Policy, by responding fully and truthfully to 
all questions posed during the investigation. 
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2. Management and Supervisory Employees: 
In addition to the responsibilities listed above for individual employees, management and 
supervisory personnel are responsible to help prevent harassment, discrimination and 
retaliation in their departments or areas of responsibility by: 

Being familiar with this Policy and modeling behavior that is consistent with it; 
Reporting and/or investigating any violations of this policy; Informing all employees 
under their direction of this Policy and the complaint procedure; Receiving complaints of 
harassment, discrimination and retaliation in a fair and serious manner; Documenting 
steps taken to resolve the problem, and following up with the complaining employee to 
ensure that the behavior has stopped and that there have been no reprisals; Reporting any 
potential violations of this Policy of which he or she becomes aware; Based on the 
findings of the investigation, implementing appropriate disciplinary and remedial action; 
Informing one who complains of conduct covered by this Policy of his or her option to 
contact the EEOC or DFEH regarding any alleged harassment, discrimination or 
retaliation; and  Regularly monitoring the work environment and taking immediate 
appropriate action to stop potential violations, such as removing inappropriate pictures, 
and correcting inappropriate language. 

3. Human Resources Director: 
The Human Resources Director or his or her designee is responsible for administering the 
complaint procedure and authorizing and/or conducting an investigation.  The Human 
Resources Director is also responsible for assuring employees receive recurrent training 
on this policy at least once every three (3) years and management employees receive 
training once every two (2) years. The Human Resources Director and/or his/her designee 
will provide new employees this policy and training regarding workplace harassment 
upon appointment with the City. 

The Human Resources Director is also responsible for reviewing this policy annually to 
ensure compliance with State and Federal laws. The Human Resources Director will 
ensure that any substantive changes to the policy will be sent to employees within thirty 
days of the effective date of the changes. 

Any questions about this Policy should be directed to the Human Resources Director. 

F. POLICY AGAINST RETALIATION FOR REPORTING, OPPOSING OR PARTICIPATING 
IN INVESTIGATIONS INTO ALLEGED MISCONDUCT 

1. General Policy: 
It is the City’s policy to prohibit retaliation against those who report, oppose, or 
participate (as witnesses or accused) in investigations into complaints of alleged 
retaliation because of that reporting, opposition, or participation.  To that end, this policy 
establishes a complaint procedure that applicants, officials, officers, employees or 
contractors can use to report potential violations.  Disciplinary action, up to and including 
termination, will be taken against an employee or officer who is found to have violated 
this Policy Against Retaliation.  Any elected official or contractor who violates this 
Policy Against Retaliation will be subject to appropriate sanctions. 
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2. Protected Activity: 

This Policy Against Retaliation protects those who engage in a protected activity from 
being retaliated against because of that protected activity.  “Protected activity” includes 
any of the following: 

a. Filing a complaint with a federal or state enforcement or administrative agency 

b. Participating in or cooperating with a federal or state enforcement agency that is 
conducting an investigation of the City regarding alleged unlawful activity 

c. Testifying as a party, witness, or accused regarding alleged unlawful activity 

d. Associating with another employee who is engaged in any of the protected activities 
enumerated here 

e. Making or filing an internal complaint with the City regarding alleged unlawful 
activity 

f. Providing informal notice to the City regarding alleged unlawful activity 

3. Policy Coverage: 
This Policy Against Retaliation prohibits City officials, officers, employees, or 
contractors from retaliating against applicants, officers, officials, employees, or 
contractors because of any of the protected activity as defined herein. 

4. Adverse Action: 
Except as otherwise provided, this Policy Agains t Retaliation prohibits adverse action 
that is taken because an applicant, employee, or contractor has engaged in any of the 
forms of protected activity as defined herein. Adverse action includes any of the 
following: 

a. Taking sides because an individual has reported alleged wrongdoing 

b. Spreading rumors about a complaint of alleged wrongdoing 

c. Shunning or avoiding an individual who has engaged in any of the forms of protected 
activity described above 

d. Real or implied threats of intimidation to attempt to prevent an individual from 
reporting alleged wrongdoing or because of protected activity 

e. Refusing to hire an individual because of protected activity 

f. Denying promotion to an individual because of protected activity 

g. Taking any form of disciplinary action because of protected activity 

h. Issuing a poor evaluation because of protected activity 

i. Extending a probationary period because of protected activity 
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j. Altering work schedules or work assignments because of protected activity 

5. Casual Connection: 
This Policy Against Retaliation prohibits adverse action that is taken because of an 
individual’s protected activity.  The Policy does not prohibit adverse action that is taken 
for legitimate or non-discriminatory reasons, such as: discipline for legal cause or 
refusing to hire because of inadequate qualifications.  As a result, adverse action is only 
prohibited if it is causally connected to, or taken because of, the alleged protected 
activity. 

6. Complaint Procedure : 
An applicant, employee, officer, official, or contractor who feels he or she has been 
retaliated against in violation of this Policy should immediately report the conduct 
according to the following procedure so that the complaint can be resolved fairly and 
quickly. 

a. Reporting to Management: 
The individual may make a complaint to any supervisor, department head, or a 
member of the Human Resources Department.  The complaint should be in writing 
and provide all details of the incident or incidents, names of individuals involved, and 
the names of any witnesses.  The complaint should contain a statement that the 
individual swears that the contents of the complaint are true, or that the individual 
believes them to be true.  The complaint shall be filed as soon as possible after either 
the alleged act of retaliation, or the date the individual first becomes aware of alleged 
retaliation, but no later than three months thereafter. 

b. Interim Relief: 
Any official, officer, supervisor or management employee who receives a complaint 
or learns of a potential violation of this Policy Against Retaliation must promptly 
report the information to the Human Resources Department or another in the chain of 
command, and if necessary, take action to diffuse volatile circumstances. 

c. Investigation:  
The Human Resources Director or his or her designee will immediately undertake an 
effective, discrete, thorough and objective investigation of the allegations at issue.  
Each complaint that complies with the requirements stated in this Policy Against 
Retaliation will be investigated to the extent that the City deems appropriate.  The 
investigation may include interviews with the reporting individual, the accused, and 
any other person who is believed to have relevant knowledge concerning the 
allegations.  The investigator will remind all witnesses to maintain the confidentiality 
of the content of the interview, and that retaliation against those who report alleged 
wrongdoing or who participate in the complaint procedure is prohibited. 

d. Remedial and Disciplinary Action: 
If the investigation concludes that a violation of this Policy has occurred, the City will 
notify the offended and offending parties of the general conclusion(s) of the 
investigation and will take effective remedial action that is designed to end the 
violation(s).  Any employee or officer determined to be responsible for violating this 
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Policy will be subject to appropriate disciplinary action, up to and including 
termination.  Disciplinary action may also be taken against any official, supervisor or 
Administrative Officer who condones or ignores potential violations of this Policy or 
otherwise fails to take appropriate action to enforce this Policy.  Any official or 
contractor who is found to have violated this Policy will be subject to appropriate 
sanctions. 

e. Requirement to Exhaust Administrative Remedies: 
This Policy Against Retaliation provides an administrative remedy that individuals 
must use prior to resorting to judicial remedies to address the conduct described 
herein. 

7. Individual Responsibilities: 

a. Individual Employee/Contractor: 
A City employee, officer, official or contractor is required to: 

i. Conduct him or herself consistently with this Policy Against Retaliation; 

ii. Report any act he or she believes in good faith constitutes retaliation as defined 
here, to his or her immediate supervisor or department head or to the Human 
Resources Department; 

iii. Maintain the confidentiality of any investigation the City conducts under this 
Policy Against Retaliation by not disclosing the substance of any investigatory 
interview, except as directed by the department head or the Human Resources 
Department; 

iv. Cooperate fully with the City’s investigation into alleged violations of this Policy 
Against Retaliation, by responding fully and truthfully to all questions posed 
during the investigation.  

b. Management and Supervisory Employees (including Officers and Officials): 
In addition to the responsibilities listed above for individual employees, management 
and supervisory personnel (including officers and officials) are responsible to help 
enforce this Policy Against Retaliation within their departments or areas of 
responsibility by: 

i. Being familiar with this Policy Against Retaliation and modeling behavior that is 
consistent with it; 

ii. Informing all employees under their direction of this Policy Against Retaliation 
and providing training as appropriate; 

iii. Receiving complaints in a fair and serious manner, documenting steps taken to 
resolve the problem, and following up with the complaining employee to ensure 
that that there have been no reprisals. 
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iv. Reporting any potential violations of this Policy Against Retaliation of which he 
or she becomes aware, regardless of whether a complaint has been submitted, to 
the Human Resources Department or the department head 

v. Based on the findings of the investigation, implementing appropriate disciplinary 
and remedial action. 

c. Human Resources Director: 
The Human Resources Director is responsible for administering the complaint 
procedure, authorizing and/or conducting an investigation and, in consultation with 
the department head, recommending disciplinary action commensurate with the 
severity of the offense, and recommending other appropriate remedial action. 

 

 
 

James Nantell 
City Manager 
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