
 

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF SAN MATEO 

 

Law and Motion Calendar 

Judge: HONORABLE V. RAYMOND SWOPE 

Department 23 

400 County Center, Redwood City 

Courtroom 8A 

 

Monday, January 9, 2023 

 

 

    Case                  Title / Nature of Case 

 

IF YOU INTEND TO APPEAR ON ANY CASE ON THIS CALENDAR YOU MUST DO 

ONE OF THE FOLLOWING:  

  

1. EMAIL Dept23@Sanmateocourt.org BEFORE 4:00 P.M. 
CONTEMPORANEOUSLY COPIED TO ALL PARTIES OR THEIR COUNSEL OF 

RECORD. IF BY EMAIL, IT MUST INCLUDE THE NAME OF THE CASE, 

THE CASE NUMBER, AND THE NAME OF THE PARTY CONTESTING THE 

TENTATIVE RULING   

 

2. YOU MUST CALL (650) 261-5123 BEFORE 4:00 P.M. AND FOLLOW 
THE INSTRUCTIONS ON THE MESSAGE. 

 

3. You must give notice before 4:00 P.M. to all parties of 
your intent to appear pursuant to California Rules of Court 

3.1308(a)(1). 

 
Failure to do both items 1 or 2 and 3 will result in no oral 

presentation. 

At this time, all appearances will be by Zoom.  No personal appearances will be 

allowed.    

 

Zoom Video/Computer Audio Information: 

https://sanmateocourt.zoomgov.com/ 

Meeting ID:  161 435 0369 

                                                 Password:  188130 

 

Zoom Phone-Only Information Please note: You must join by dialing in from a 

telephone; credentials will not work from a tablet or PC 

Dial in:  +1 (669)-254-5252 

(Meeting ID and passwords are the same as above) 

 
TO ASSIST THE COURT REPORTER, the parties are ORDERED to:  (1) state their name 

each time they speak and only speak when directed by the Court; (2) not to 

interrupt the Court or anyone else; (3) speak slowly and clearly; (4) use a dedicated 

land line if at all possible, rather than a cell phone; (5) if a cell phone is absolutely 

necessary, the parties must be stationary and not driving or moving; (6) no speaker 

phones under any circumstances; (7) provide the name and citation of any case 

cites; and (8) spell all names, even common names.   

 

mailto:Dept23@Sanmateocourt.org
https://sanmateocourt.zoomgov.com/
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2:00  

LINE:1 

18-CLJ-00243 TRAVELERS EXPRESS CO. VS.  BRADLEY M. ROXAS, ET AL. 

   

 

TRAVELERS EXPRESS COMPANY, INC. 

BRADLEY M. ROXAS 
ROBERT L. RENTTO 

 

 
MOTION FOR SUMMARY ADJUDICATION OF ISSUES BY PLAINTIFF TRAVELERS 

EXPRESS COMPANY INC., NKA MONEYGRAM PAYMENT SYSTEMS, INC. 
TENTATIVE RULING:  
 

Plaintiff Travelers Express’s motion for summary adjudication of 

issues is DENIED WITHOUT PREJUDICE. A motion for summary adjudication 

and all supporting evidence must be filed and served at least 75 days 

before the hearing, plus 5 days if service was by mail. (Code of Civ. 

Proc. § 437c, subd. (a).) Plaintiff timely filed and served most of 

its moving papers on June 9, 2022. However, the supporting evidence 

was neither filed nor served. (See Notice of Lodgment of Exhibits, 

filed June 9, 2022 without exhibits.) 

 

Because Plaintiff’s defective motion appears to be the result of 

inadvertence, Plaintiff’s may re-file its motion without being subject 

to Code of Civil Procedure section 1008. 

 

If the tentative ruling is uncontested, it shall become the order of 

the Court. Thereafter, counsel for Plaintiff shall prepare a written 

order consistent with the Court’s ruling for the Court’s signature, 

pursuant to California Rules of Court, Rule 3.1312, and provide 

written notice of the ruling to all parties who have appeared in the 

action, as required by law and the California Rules of Court. 
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2:00  

LINE:2 

20-CIV-02252 VINCENT PLUVINAGE, ET AL VS. JACQUES LEWINER, ET AL 

   

 

VINCENT PLUVINAGE 

JACQUES LEWINER 
PAUL J. COLLINS 

DANIEL E. ALBERTI 

 
DEMURRER TO AMENDED CROSS-COMPLAINT BY CROSS-DEFENDANTS VINCENT 

PLUVINAGE AND VPV LLC 
TENTATIVE RULING:  

 
Demurrer: 

 

 Cross-Defendants’ Special Demurrers to each of the eight Causes 

of Action (“COA’s”) in Cross-Complainant’s Amended Cross Complaint 

(“ACC”) is ruled upon as follows: 

 

 First COA for Breach of Contract by LEV Against ICP 

 

 OVERRULED. This COA is not alleged against the demurring Cross-

Defendants, Vincent Pluvinage and VPV LLC, but only against Cross-

Defendant ICP. Cal. Code of Civ. Proc., § 430.10 states that a 

demurrer may be filed only by “[t]he party against whom a complaint … 

has been filed”]; see Patrick v. Alacer Corp. (2008) 167 Cal.App.4th 

995, 1004.) Demurring Cross-Defendants therefore do not have standing 

to demur to this COA. 

 

 Second COA for Breach of Contract by LEV Against Pluvinage 

 

 OVERRULED.  

 

Statute of Limitations (“SOL”) 

 

Cross-Defendants’ argument that the breach of contract claims are 

time-barred is based on the assertion that a three-year SOL is 

applicable under Delaware law. However, each claim based on the 

promissory notes attached as exhibits A-E to the ACC is subject to 

California law pursuant to the contractual language in each note that 

“This Promissory Note is subject to the laws of the State of 

California.” As Cross-Complainants argue, the applicable SOL is six 

years after the due date or due dates pursuant to Cal. Commercial Code 

§ 3118(a). The SOL for claims based on the promissory notes began to 

run at the earliest on October 11, 2016, and tolling applies from the 

May 27, 2020 filing of the initial Complaint in this action. See Opp. 

7:12-22, fn 7, citing ZF Micros Devices, Inc. v. TAT Capital Partners, 

Ltd., 5 Cal. App. 5th 69, 91-93 (2016); ACC, ¶¶26, 42-51. It is 
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therefore not apparent on the face of the ACC that this COA is time-

barred so the Demurrer should not be sustained on that basis.  

  

   Allegations of Breach of Terms 

 

 This COA alleges failure to repay loans at ¶56, and alleges the 

repayment terms of those loans at ¶¶49, 52. The Demurrer therefore 

should not be sustained as to this COA for failure to allege loan 

terms or breach of loan terms.  

 

Cross-Complainants’ performance or excuse for non-performance 

 

The ACC alleges that “Cross-Complainant LEV performed each and every 

obligation owed to Cross-Defendant in connection with those loans.” 

ACC, ¶55. While Cross-Defendants argue that other allegations in the 

pleading contradict that allegation, that requires an interpretation 

of the contracts that is not apparent on the face of the pleading, and 

reading the ACC liberally it properly alleges that Cross-Complainant 

LEV performed its obligations on the alleged contracts. 

  

 

 

 Third COA for Breach of Contract by LEV Against ICP, Pluvinage 

 

OVERRULED. As in the case of the Second COA, it is not apparent on the 

face of the ACC that this COA is time-barred. Repayment terms are 

alleged at ¶¶59-60 of the ACC. While the timing of repayment is not 

alleged, the ACC alleges that the terms applied to Todd Carter and 

Mike Wishart for the same notes are to apply. Id. That information can 

be obtained via discovery, and is allegedly not available to Cross-

Complainants, so the Demurrer should not be sustained on that basis. 

ACC, ¶60. Breach of particular terms is alleged. ACC, ¶62. Cross-

Complainants’ performance is alleged at ¶63. 

 

Fourth COA for Breach of Contract by Jacques, Winovel, LEV Against 

ICP, Pluvinage 

 

OVERRULED. As in the case of the Second COA, it is not apparent on the 

face of the ACC that this COA is time-barred. Repayment terms are 

alleged at ¶68 of the ACC, and breach of particular terms is alleged 

at ¶¶69-70. Similarly to the Third COA, the alleged terms are vague 

about the time for repayment, but specific terms such as immediate 

notice to the Parties when funds sent by OneD to ICO are received, are 

alleged. Id. at ¶68(a)(3). Breaches of those terms are alleged, and 

the dates of those breaches would not be available to Cross-

Complainants since the term being breached is provision of notice of 

receipt of funds. Cross-Complainants’ performance is alleged at ¶72. 
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Fifth COA for Fraud and Deceit by Jacques, Winovel, and LEV Against 

Pluvinage  

 

SUSTAINED with leave to amend pursuant to Cal. Code of Civ. Proc. § 

430.10(e). 

 

Specificity of Fraud Claims 

 

 Cross-Defendants challenge the specificity of allegations 

relating to the elements of knowledge and reasonable reliance. 

 

    Knowledge 

 

With respect to the 5th COA in the ACC, Cross-Complainants allege that 

Cross-Defendant Pluvinage knew his misrepresentations were false and 

misleading when made, that he knew the loans were not going to be 

repaid, and alleges on information and belief that he had no intention 

of repaying the outstanding loans based on a pattern and practice of 

deceitful business practices with other parties. ACC, ¶87. These 

allegations are not pled with the requisite specificity for a fraud 

claim because to the degree they make specific factual assertions they 

rely on allegations made on information and belief about conduct 

beyond the scope of this action. The allegations regarding later 

conduct, such as at ¶90, do not support the assertion the Cross-

Defendant knew his misrepresentations were false when made. 

 

Reasonable Reliance 

 

The allegation of Cross-Complainants reliance on Cross-Defendant’s 

statements to their detriment, at ¶90, does not state that the 

reliance was reasonable, but the reasonableness of the alleged 

reliance is supported by specific factual allegations at ¶¶88, 89. The 

Demurrer therefore is not sustained on this basis. 

 

Sixth COA for Negligent Misrepresentation by Jacques, Winovel, and LEV 

Against Pluvinage 

 

SUSTAINED with leave to amend pursuant to Cal. Code of Civ. Proc. § 

430.10(e). The allegations of this COA rely on those made in the Fifth 

COA which have been ruled insufficient, and the Demurrer here is 

sustained for the same reasons.  

 

Seventh COA for Breach of Fiduciary Duties by Jacques and Winovel 

Against Pluvinage, VPV 

 

OVERRULED. The ACC alleges the concealing of financial information 

relating to ICP at ¶¶103, 112-115, and 119-124. It alleges use of ICP 

funds to repay Cross-Defendant Pluvinages personal loans at ¶¶31, 37, 

106, 134. It alleges commingling of ICP funds with personal funds and 
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misuse of ICP funds for personal travel. ¶¶28, 37, 102-106, 119, 134. 

These allegations sufficiently allege self-dealing and breach of duty 

of loyalty pursuant to the terms of the 2015 LLC Agreement. 

 

Eight COA for Breach of Contract by Jacques, Winovel Against 

Pluvinage, VPV 

 

OVERRULED. 

 

Statute of Limitations (SOL) 

 

 As to this COA, which is based on alleged breaches of the 2015 

LLC Agreement, rather than on the promissory notes, Cross-Complainants 

agree that Delaware law is applicable, and a three-year SOL applies. 

However, the ACC alleges breaches of the 2015 LLC Agreement from 2019 

to 2021. ACC, ¶¶35, 141. It also alleges breach of fiduciary duties 

and fraudulent concealment, such that the doctrine of equitable 

tolling may be applicable. ACC, ¶¶ 31- 36, 38, 78, 79, 87. The claim 

therefore is not time-barred on the face of the pleading, and a 

demurrer does not lie to a portion of a cause of action. 

 

Performance 

 

Cross-Defendants argue that to the extent records were not produced by 

Cross-Defendants under the LLC Agreement, Jacques Lewiner is in breach 

of the same obligation, and the ACC therefore does not adequately 

allege performance with the LLC Agreement. However, the assertion that 

each manager of the LLC is required to fulfill all obligations 

required of the company and its managers under the agreement is a 

dispute of fact that goes beyond the scope of demurrer, since 

individual managers may be assigned discrete tasks to fulfill the 

various obligations of the company and its managers. The ACC’s 

allegations at ¶143 of performance under the LLC Agreement are 

therefore sufficient 

 

 Any amended pleading is to be filed within ten days of notice of 

entry of this order. 

 

If the tentative ruling is uncontested, it shall become the order of 

the Court. Thereafter, counsel for Cross-Defendants shall prepare a 

written order consistent with the Court’s ruling for the Court’s 

signature, pursuant to California Rules of Court, Rule 3.1312, and 

provide written notice of the ruling to all parties who have appeared 

in the action, as required by law and the California Rules of Court. 
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2:00  

LINE:3 

20-CIV-02252 VINCENT PLUVINAGE, ET AL VS. JACQUES LEWINER, ET AL. 

   

 

VINCENT PLUVINAGE 

JACQUES LEWINER 
PAUL J. COLLINS 

DANIEL E. ALBERTI 

 
MOTION TO STRIKE PORTIONS OF CROSS-COMPLAINANTS’ FIRST AMENDED CROSS-

COMPLAINT BY CROSS-DEFENDANTS VINCENT PLUVINAGE, VPV LLC AND INVENTION 

CAPTIAL PARTNERS LLC 
TENTATIVE RULING:  

 
Cross-Defendants’ Motion to Strike seeks to strike paragraphs 83-85 

contained in the Fifth COA in the Amended Cross-Complaint (“ACC”), and 

is therefore MOOT in light of the tentative ruling on the Demurrers to 

the ACC. 
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2:00  

LINE:4 

21-CIV-00632 FRANK SHEE VS.  ALBERTO BOLANOS, MD, ET AL. 

   

 

FRANK SHEE 

ALBERTO BOLANOS 
PRO SE 

JAMES J. ZENERE 

 
MOTION TO COMPEL INITIAL RESPONSES TO WRITTEN DISCOVERY BY PLAINTIFF 

FRANK SHEE 
TENTATIVE RULING:  

 
 

On June 14, 2022, plaintiff filed a document entitled Notice of Motion 

and Motion to Compel Initial Responses to Written Discovery.  However, 

it is clear from the body of the document that plaintiff intended the 

filing to be his opposition to a motion to compel his responses to 

discovery.  There is no pending motion to compel discovery responses 

from plaintiff.   Therefore, this matter is ordered off calendar as 

moot.    
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2:00  

LINE:5 

21-CIV-04709 HILLSBOROUGH CITIZENS ALLIANCE VS.  TOWN OF  

     HILLSBOROUGH 

   

 

HILLSBOROUGH CITIZENS ALLIANCE 

TOWN OF HILLSBOROUGH 
BRADLEY A. BENBROOK 

PATRICK D. SKAHAN 

 
MOTION FOR SUMMARY ADJUDICATION BY PLAINTIFF/PETITIONER HILLSBOROUGH 

CITIZENS ALLIANCE 
TENTATIVE RULING:  

 
For the reasons stated below, Petitioner/Plaintiff Hillsborough 

Citizens’ Alliance’s (HCA) Motion for Summary Adjudication, filed 6-

13-22, is DENIED. Code Civ. Proc. 437c. 

 

The Town of Hillsborough’s 12-27-22’s Request for Judicial Notice is 

GRANTED. Evid. Code Sect. 452.  

 

First Cause of Action  

 

As to the Complaint’s First Cause of Action seeking declaratory 

relief, the Motion is DENIED. Code Civ. Proc. 437c.  

 

First, at least part of the declaratory relief sought in its First 

Cause of Action has been rendered moot. See Code Civ. Proc. Sect. 1060 

(a request for declaratory relief requires an existing case or 

controversy); Code Civ. Proc. Sect. 437c(f)(1) (“A motion for summary 

adjudication shall be granted only if it completely disposes of a 

cause of action ...”). The First Cause of Action seeks, in part, a 

declaration that the Town’s Settlement Agreement with Crown Castle 

is/was unlawful and that all permits issued to Crown Castle are 

void/invalid. (Cmplt., Par. 68-70; Prayer for Relief, Par. 1-2). It is 

undisputed, however, that on or about November 30, 2021, Crown Castle 

abandoned its WCF applications/permits. (Duvernay Decl., Ex. 11; 

Ritzma Decl., Par. 21; Add’l Fact No. 12). This abandonment renders 

the request for a judicial declaration regarding the validity of Crown 

Castle’s permits moot. The evidence indicates Crown Castle is no 

longer pursuing WCFs in the Town. Plaintiff points to no evidence 

suggesting Crown Castle may change its position and seek to utilize 

the WCF permits that it abandoned over a year ago. Because the First 

Cause of Action’s seeks, at least in part, declaratory relief that has 

become moot, the Motion is denied.  

 

The First Cause of Action also seeks a declaration that the WCF 

application review process described in the Crown Castle Settlement 

Agreement is itself an unlawful process. Specifically, HCA contends 
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such a review process “is invalid and ultra vires because it conflicts 

with the Town of Hillsborough Municipal Code.” (See Cmplt., Prayer for 

Relief, Par. 2). HCA further argues the legality of the process the 

Town used to approve Crown Castle’s applications is not a moot issue, 

because the Town may attempt to repeat/re-employ the same alleged 

unlawful process with third party applicants in the future. For 

purposes of summary adjudication, however, this is irrelevant, because 

the Court cannot grant summary adjudication of only a portion of a 

cause of action. Code Civ. Proc. Sect. 437c(f)(1).  

 

Further, the evidence raises a triable issue as to whether an 

exception to the mootness doctrine applies here—that is, whether the 

Court should exercise its discretion to issue declaratory relief 

regarding the legality of the review process the Town used to approve 

Crown Castle’s applications/permits on grounds that this fact pattern 

is “likely to recur.” Dept. of Water Res. Cases (2021) 69 Cal.App.5th 

265, 275 (noting that several discretionary exceptions to the mootness 

doctrine permit courts to decide controversies that have otherwise 

become moot, such as where an issue of broad public interest is likely 

to recur); Californians for Fair Representation-No on 77 v. Superior 

Ct. (2006) 138 Cal.App.4th 15, 22 (same).   

 

At least for purposes of summary adjudication, the evidence and 

argument presented here do not enable the Court to determine whether 

this exception applies. HCA argues the “Town’s position in this case 

confirms that it will continue to follow the challenged practice in 

the future” (Reply at p. 2).  But HCA’s basis for this statement 

appears questionable, or least, not sufficiently developed. As the 

Town notes, although HCA disputes the legality of the application 

review procedure utilized with Crown Castle, HCA offers no evidence 

that the Town has ever used that same review procedure with any other 

WCF applicant, nor any evidence suggesting that the Town intends to 

employ such a review procedure in the future. Communities for a Better 

Env’t v. State Energy Res. Conservation & Dev. Comm’n (2017) 19 

Cal.App.5th 725, 736–38.  Put another way, unlike in some case law 

cited by HCA, HCA does not allege (or offer evidence) that the Town 

has followed a “policy” or “practice” of referring WCF applications 

directly to the City Council, or of entering into unlawful settlement 

agreements. See Venice Town Council, Inc. v. City of Los Angeles 

(1996) 47 Cal.App.4th 1547, 1566 (declaratory relief proper where 

agency practiced a policy of ignoring applicable laws).  Thus, 

arguably, the facts here are distinguishable from those in Env't Def. 

Project of Sierra Cnty. v. Cnty. of Sierra (2008) 158 Cal.App.4th 877, 

886 (cited by HCA), where the court decided to issue declaratory 

relief despite the controversy becoming moot, because “the county … 

made it clear that it will continue with [the disputed] streamlined 

zoning in the future.”). Based on the evidence/record currently before 

the Court, the same cannot be said here. For this reason, the Court is 
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unable to determine the applicability of the “likely to recur” 

exception on summary adjudication.     

 

To be clear, by this Order, the Court merely finds that a triable 

issue of fact precludes summary adjudication of the First Cause of 

Action. This Order does not decide/reach the ultimate question of 

whether an exception to the mootness doctrine applies.    

 

Given the foregoing, the Court does not reach the Town’s alternative 

argument that the Court should deny the Motion for Summary 

Adjudication because HCA has not demonstrated that the Town violated 

the Hillsborough Municipal Code in approving the Crown Castle 

applications. (Opp. at 15-19).   

 

Second and Third Causes of Action  

 

As to the Complaint’s Second and Third Causes of Action, which seek a 

Writ of Mandate and Declaratory Relief, the Motion is DENIED AS MOOT 

by virtue of the Court’s 10-4-22 Order sustaining the Defendant Town 

Demurrer to these two causes of action without leave to amend. See 10-

4-22 Order; Add’l Fact Nos. 13-14.   
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2:00  

LINE:6 

21-CIV-06142 GERALD NUNES VS. HARBORSIDE HOMEOWNERS ASSOC., ET AL. 

   

 

GERALD NUNES 

HARBORSIDE HOMEOWNERS ASSOCIATION 
JONATHAN M. KASHANI 

CAMILE T. KIYOTA 

 
DEMURRER TO PLAINTIFFS AMENDED COMPLAINT BY DEFENDANTS HARBORSIDE 

HOMEOWNERS ASSOCATION AND COMMON INTEREST MANAGEMENT SERVICES, INC. 
TENTATIVE RULING:  

 
This matter is withdrawn pursuant to the stipulation filed on December 

23, 2022.   
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2:00  

LINE:7 

21-CIV-06142 GERALD NUNES VS.  HARBORSIDE HOMEOWNERS ASSOC., ET AL. 

   

 

GERALD NUNES 

HARBORSIDE HOMEOWNERS ASSOCIATION 
JONATHAN M. KASHANI 

CAMILE T. KIYOTA 

 
MOTION TO STRIKE PLAINTIFF’S CLAIM FOR ATTORNEY FEES BY DEFENDANTS 

HARBORSIDE HOMEOWNERS ASSOCATION AND COMMON INTEREST MANAGEMENT 

SERVICES, INC. 
TENTATIVE RULING:  

 
This matter is withdrawn pursuant to the stipulation filed on December 

23, 2022.   
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2:00  

LINE:8 

21-CLJ-01589 BANK OF AMERICA, N.A.  VS.  RHODA A. BUTAC, ET AL. 

   

 

BANK OF AMERICA, N.A. 

RHODA A. BUTAC 
FLINT C. ZIDE 

JOSEPH G. SWEENEY 

 
MOTION TO BE RELIEVED AS COUNSEL BY JOSEPH G. SWEENEY,III 
TENTATIVE RULING:  

 
The unopposed motion of Joseph Sweeney to be relieved as counsel of 

record for defendant Rhoda Butac is granted.  Pursuant to CRC 

3.1362(e), the order does not become effective until proof of service 

of a copy of the signed order on the client has been filed with the 

court.   
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2:00  

LINE:9 

22-UDL-00616 DONALD CHEN VS. MARY BUTLER PASCUAL, ET AL. 

   

 

DONALD CHEN 

MARY BUTLER PASCUAL 
COREY M. POLLAK 

LAUREN NICOLE ZACK 

 
MOTION FOR ORDER TO PERMANENTLY SEAL RECORD BY DEFENDANT MARY BUTLER PASCUAL 

AKA MARITES PASCUAL 
TENTATIVE RULING:  

 
Defendant Mary Butler Pascal’s Motion for Order to Permanently Seal Record is 

DENIED.  

 

Access to the case record shall remain restricted pursuant to Code of Civil 

Procedure section 1161.2. 

 

If the tentative ruling is uncontested, it shall become the order of the 

court, pursuant to Rule 3.1308(a)(1), adopted by Local Rule 3.10, effective 

immediately, and no formal order pursuant to Rule 3.1312 or any other notice 

is required, as the tentative ruling affords sufficient notice to the parties. 
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2:00 

LINE:10 

22-UDL-01017 BRYAN NICK, TRUSTEE OF THE CHARLES A. AND GLORIA NICK    

     FAMILY TRUST VS. JOE SANTOS, ET AL. 

   

 

BRYAN NICK, TRUSTEE OF THE CHARLES A. AND 

GLORIA NICK FAMILY TRUST 

JOE SANTOS 

EDWARD C. SINGER 

 

GARY W. SULLIVAN 

 

DEMURRER TO COMPLAINT BY DEFENDANT JOE SANTOS 
TENTATIVE RULING:  

 
 

The demurrer of Defendant Joe Santos is SUSTAINED WITH LEAVE TO AMEND. 

  

A. Serving the 60-Day Notice Violated the Automatic Stay 

 

Plaintiff accurately points out that “unexpired leasehold interests, 

including subleases, constitute property of the bankrupt estate.” (In 

re 48th St. Steakhouse, Inc. (2d Cir. 1987) 835 F.2d 427, 430.) The 

very next sentence in that opinion, however, states that “Indeed, a 

mere possessory interest in real property, without any accompanying 

legal interest, is sufficient to trigger the protection of the 

automatic stay.” (Id.) 

 

“[T]he debtor's bare possessory interest in the premises without legal 

right is a residual interest which the debtor-in-possession may 

utilize as part of the estate to effectuate the reorganization.” (In 

re Onio's Italian Rest. Corp. (Bankr. S.D.N.Y. 1984) 42 B.R. 319, 

321.) The Court in In Onio’s Italian Restaurant ruled that even after 

judgment of eviction is entered against the tenant, the tenant in 

possession still has an equitable interest based upon possession. For 

bankruptcy purposes, “property of the estate” consists of all legal 

“or equitable interests” of the debtor as of commencement of the case. 

“Thus, if the debtor holds an equitable interest in property even 

though without legal title, the estate acquires that equitable 

interest of the debtor in the property.” (In re Onio's Italian Rest. 

Corp. (Bankr. S.D.N.Y. 1984) 42 B.R. 319, 320; In re Whitt (Bankr. 

E.D. Pa. 1987) 79 B.R. 611, 615 [“bare possessory interest” in 

debtor’s residence is “legal or equitable interest” which is clearly 

“property of the estate” by the terms of 11 U.S.C. § 541(a)”].)  

  

At the time the 60-day Notice was served, Defendant held a possessory 

interest that was property of Defendant’s bankruptcy estate and 

therefore subject to the automatic stay. Service of the 60-Day Notice 

violated the automatic stay. Actions taken in violation of the 

automatic stay are void, and judicial proceedings in violation of the 
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automatic stay are void. (In re Gruntz, (9th Cir. 2000) 202 F.3d 1074, 

1082.) Therefore, service of the 60-day Notice was void.  

 

If, in the future, Plaintiff is able to serve a Notice to Vacate that 

does not violate the automatic stay, then Plaintiff would be able to 

amend his complaint accordingly. For this reason, leave to amend is 

granted. Since it appears that Plaintiff would have to obtain 

permission from the Bankruptcy Court to serve a Notice to Vacate and 

then wait 60 days after serving the notice, the Court imposes a 

deadline of April 14, 2023 for Plaintiff to amend. 

  

B. The Complaint is not Uncertain.  

 

The discrepancy between the Complaint and the 60-Day Notice appears to 

be a typographical error. Both the Complaint and the 60-Day Notice 

specify the same particular exemption from the just cause requirements 

of section 1946.2 of the Tenant Protection Act of 2019: that the 

property is residential and the owner is not a real estate investment 

trust, a corporation, or a limited liability company with a corporate 

member. Further, Plaintiff served Defendants with a notice of the 

exemption. The only difference is that the Complaint cites subpart 

(e)(7) of section 1946.2 instead of subpart (e)(8). The discrepancy 

does not create an uncertainty such that it renders the Complaint 

defective. 

  

C. Ruling 

  

Defendant Joe Santos’s demurrer is sustained. Plaintiff is granted 

leave of court to file a First Amended Complaint no later than April 

14, 2023. To file a First Amended Complaint after that date, Plaintiff 

must obtain further leave of court. If Plaintiff does not file an 

amended complaint by April 14, 2023, then Defendant may apply for 

judgment without prejudice.   

 

If the tentative ruling is uncontested, it shall become the order of 

the Court. Thereafter, counsel for Defendant Joe Santos shall prepare 

a written order consistent with the Court’s ruling for the Court’s 

signature, pursuant to California Rules of Court, Rule 3.1312, and 

provide written notice of the ruling to all parties who have appeared 

in the action, as required by law and the California Rules of Court.    
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